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• Electricity policy is public interest 
concern, not just a technical issue

• What mechanisms are there for 
transnational accountability of cross-
border investments?

• What is the potential of:
• Hard and soft law?
• The transnational public sphere?
• [and how do they relate]

• Focus on hydropower projects, which 
are transnational in many senses
• Various transnational actors (states; 

private; civil society)
• Ecological impacts locally and across 

borders
• Cross-border electricity trade; and finance



• There are a widening array of laws, 
rules and norms related to hydropower 
and water governance are in play

• 1995 Mekong Agreement (UN 
Watercourses Convention)

• Various international human rights 
commitments;

• National laws; 

• Industry-backed ‘hydropower 
sustainability assessment protocol’

• “hard law can be deceptively soft, and 
vice versa soft law remarkably hard”



“Political power is no longer concentrated and arranged hierarchically but dispersed 
across different levels of governance and dissolved into networks.” (Kocan, 2008)

National public 
sphere

Transnational public sphere

Who
National citizens Dispersed groups of people

(who do not constitute a “population”)

What
Often national 
interest rooted in a 
national economy

Stretches across the globe, in a 
transnational community. But, is there 
equivalent solidarities and identities

Where National territory Deterritorialized (cyber)space

How
National print media 
in national language

Transnational multi-lingual media, and 
visual means

addressee of 
communication

Sovereign 
government

Mix of public and private transnational 
powers (that is neither easily identifiable 
nor rendered accountable)



• Nam Theun 2 construction started in 2005, and 
commissioned in 2010; heavily debated since 
early 1990s

• The World Bank invested heavily in 
communication. In the book, “Doing a Better 
Dam” book, the lead authors write:

“From the beginning, NT2 was a lightning rod 
for criticism; the debate on dams and NT2 had 
a long and contentious history. The World 
Bank had to be on guard against reputational 
risk from misinformation. Over time, it came 
to use communications as a strategic lever to 
influence the debate on NT2.”



Middleton, C. (2018) “Chapter 13: Branding Dams: Nam Theun 2 and its Role in Producing the Discourse of “Sustainable Hydropower”” (pp 271-292) 

in Dead in the Water: Global Lessons from the World Bank's Model Hydropower Project in Laos Madison: University of Wisconsin Press. 



• Xayaburi Dam is located in Northern Laos officially commenced in Nov 
2012 (but actually started in Nov 2010); to be commissioned in 2019

• 95% Thai consortium led by Ch Karnchang; Financing from 4 Thai 
commercial banks and Thai Exim Bank

• 820 m long, 48 m high
• 1,260 MW; 95% of electricity to be exported to Thailand
• Cost is US$3.5 billion

Stimpson Institute









• Arenas of justice: 
“politicized spaces of 
governance in which a 
process for claiming and/or 
defending rights or seeking 
redress for rights violations 
take place”

• “Formal” and “informal” 
arenas

• Hard and soft laws shape 
governance

• Discourses within the media 
and social media also 
influence decision-making 
processes and outcomes

Middleton, C. and Pritchard, A. (2016) “Chapter 3: Arenas of Water Justice on Transboundary Rivers: A Case Study of the Xayaburi Dam, Laos” (pp 59-90) in 

Blake, D. and Robins, L. (eds.) Water Governance Dynamics in the Mekong Region Strategic Information & Research Development Centre: Petaling Jaya



• Initiated in September 2010, required under Article 5 of 
the Mekong Agreement, pre-empting the launch of the SEA 
Report

• In terms of public meetings, the PNPCA process held eight 
“information sharing” meetings in Cambodia, Vietnam and 
Thailand (but not in Laos) and received online submissions.

• The MRC Joint Committee convened on 19 April 2011 to 
discuss the PNPCA. The official press release of the 
meeting stated:

• “Lao PDR insisted there was no need to extend the process 
since this option would not be practical, while trans-
boundary environmental impacts on other riparian countries 
are unlikely… Cambodia, Thailand and Viet Nam, however 
raised their concerns on gaps in technical knowledge and 
studies about the project, predicted impact on the 
environment and livelihoods of people in the Mekong Basin 
and the need for more public consultation…Vietnam indicates 
it would like to see a 10 year moratorium”







• A transnational public sphere on 
Xayaburi dam opened up in Thailand, 
and tested the Thai Government’s 
authority on the project

• Opinion of NHRCT in May 2012 – Prime 
Minister should review the 
implementation of the dam 
construction

• In April 2014, Thailand’s Supreme 
Administrative Court reversed a 2012 
lower court decision submitted by 37 
Thai villagers: 
• MRC’s PNPCA had not complied with 

Thailand’s Constitution (2007)
• Case against five Thai government 

agencies tied to the project

• On 25 December 2015, the Supreme 
Administrative court rejected the case … 
an appeal is pending.





• Most States in Southeast Asia 
presently interpret their human 
rights obligations as applicable 
only within their own borders.

• Yet, there is some growing 
evidence of interest in ETOs.

• Civil society have played a key 
role as “an authority”

Middleton, C. (2018) “National Human Rights Institutions, Extraterritorial Obligations and Hydropower in Southeast Asia: Implications 

of  the Region’s Authoritarian Turn” Austrian Journal of  Southeast Asia Studies 11(1):81-97



• Discourses circulating within public spheres are challenging 
or legitimizing hydropower, including the “sustainable 
hydropower,” influence public perceptions towards 
hydropower (including in the context of climate change)

• Transnational public spheres have been produced by civil 
society to shape the Nam Theun 2 and Xayaburi dam 
• Respond to existing national and regional legal processes

• Within non-formal arenas

• Transnational public spheres are created, affirmed and 
reinforced, however, only through the actions of affected 
communities, civil society groups, and allied individuals
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